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FOREWORD
Even before Covid-19, there were
concerns about the fragmented delivery
and scarcity of funding within the social
care sector, particularly for publicly funded
care. Extra pressure was also felt due to
increased demand for long-term care set
against a shortage of people wanting to
work in the sector as a result of low wages,
difficult working conditions, Brexit and
limited career progression opportunities.
The pandemic has compounded the
issues facing the sector, with too many
stories of poor communication leading
to patients with Covid-19 being
discharged from hospitals into under
prepared care homes. The pandemic
has also heaped more cost onto social
care, as providers continue to work
within the usual regulatory requirements
and CQC quality domains, whilst
managing additional Covid-related
operational risks.
All this results in inevitable increased cost
spent on consumables such as Personal
Protective Equipment (PPE), increased staff
training and support, and the longer-term
costs of redesigning and rebuilding care
homes to address long-term infection
control requirements.
The sector has also been hit by a loss of
public confidence – many insiders say
unfairly – due in part to negative media

coverage and public criticism from
politicians – including Prime Minister
Boris Johnson.
This already difficult environment could
become even more challenging if fears
of a wave of post Covid-19 litigation and
regulatory enforcement come to pass.
There are likely to be negligence claims
from bereaved families of residents and
staff, or stress-related claims from staff
who feel they may have been put in
harm’s way due to lack of equipment or
poor guidance. It also remains to be seen
how regulators, including CQC and HSE,
will respond to risks identified during the
pandemic and the impact this will have
on future regulatory inspection and
enforcement decisions.
Much then, depends on ministerial
pledges to carry out a major reform of
social care provision; transforming it into
an affordable and sustainable sector that
can provide quality care for an ageing
population and specialist support for
those with physical and mental disabilities,
whilst also offering long-term rewarding
careers for its workforce.

This report examines some of the
challenges in the care system in terms of
regulation, communication, commissioning,
funding and staffing, and offers conclusions
and recommendations which would
help shape a more sustainable future for
the social care system in this country.
We would like to thank our contributors:
Mark Adams, Chief Executive of
Community Integrated Care; Sally Ireland,
Head of Regulation and Compliance at
the Associated Retirement Community
Operators (ARCO); Chris Jackson,
National Chair of the National Association
for Safety and Health in Care Services
(NASHiCS), and his National Executive
Committee; Carrie Pilgrim, Clinical
Assurance Manager at Octopus Real
Estate; Julie Rayner, Director of Care
Quality, Governance and Compliance at
Hallmark Care Homes; Irene Sobowale,
Chief Executive of The Disabilities Trust;
and David Williams, Chief Executive at
St Monica Trust.
Anna Hart
Partner at
DAC Beachcroft

Crucially, reforms must ensure social
care dovetails flawlessly with NHS, local
authority and other services, to ease
bottlenecks in the system and ensure
people are well cared for.
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CHAPTER 1.

REGULATION AND GOVERNANCE
For the social care sector to thrive, regulation and governance will need
careful attention.

Social care in England is a jigsaw puzzle
– a patchwork of providers, funding and
regulation. This leads to major variations
in the standard and quality of care.

authority or privately funded – and there
shouldn’t be such a differential in the
standard of facilities for people after a
life of contribution.”

“We have an NHS that is publicly funded
and a care sector where you pay your
own way. That makes for a disjointed, or
in many cases, two-tier system,” says
Julie Rayner, the Director of Care Quality,
governance and compliance at Hallmark
Care Homes. “Every care home should
deliver great care – whether it’s local

David Williams, Chief Executive of the
St Monica Trust which provides at-home
care, dementia care, and homes in
retirement villages for more than 1,100
people, shares these concerns. He wants
more co-production in terms of
development of services and regulatory
standards. He feels that, at present, care

“Every care home should deliver great care – whether
it’s local authority or privately funded – and there
shouldn’t be such a differential in the standard of
facilities for people after a life of contribution.”
Julie Rayner, Director of Care Quality, Governance and Compliance at Hallmark Care Homes

@healthlawuk

providers are stifled by standards imposed
by different regulators, commissioners and
other stakeholders and so are unable, or
unwilling, to innovate to address the
issues around quality of care.
“The lack of acknowledgement by CQC
that service innovation may challenge
aspects of the current regulatory
framework and the inability of inspectors
to go off piste, in terms of the inspection,
means it’s often easier for providers to
stand still,” Williams says.
He adds the key to solving this is the
development of “great communication
and trusted relationships”, such as those
offered by the Trusted Assessor scheme
– a national initiative designed to reduce
delays when people are ready to be
discharged from hospital. The scheme is
based on providers adopting assessments
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“We need to try and build bridges at a local level,
and promote inter-agency works.”
Chris Jackson, National Chair of the National Association for Safety and Health in Care
Services (NASHiCS)

carried out by suitably qualified ‘trusted
assessors’ working under a formal,
written agreement.
“The assessor works with local authorities
and community NHS teams and that has
worked very well,” he says. “But it depends
on the local authority and community
health groups listening to feedback and
altering the process as appropriate. That
three-way communication process is
very important.”

Reduced funding, rising standards
Irene Sobowale is the Chief Executive of
The Disabilities Trust, which offers
community and residential support for
people with acquired brain injury,
complex physical or learning disabilities
and autism. She observes that cashstarved local authorities are cutting
funding, while quality, regulation and
governance standards are rising.

parties, well before there is a need to
act,” adding: “We need to try and build
bridges at a local level, and promote
inter-agency works.”
The committee gave examples of some
providers having to deal with three
regulators, across England, Scotland
and Wales. They feel there is a need for
a form of ‘Best Practice Support Agency’
to help providers hit all the necessary
requirements.
“In multiple organisations, making the
journey to best or excellent practice is a
difficult one to navigate, given the
plethora of guidelines from the Social
Care Institute for Excellence (SCIE) and
the National Institute for Health and
Care Excellence (NICE),” they said.

Regulator and enforcer

“Providers are required to absorb the
impacts of these tighter controls and
regulations, requiring significant
investment. Without additional funding,
sustainable service provision is an
ongoing challenge,” she says.

The Care Quality Commission (CQC)
acts as both regulator, responsible for
registration and inspection, and enforcer.
It has a wide range of sanctions available
to it including criminal proceedings,
powers to cancel provider registration
and the power to impose conditions
on how services can be delivered.

Chris Jackson, National Chair of the
National Association for Safety and Health
in Care Services (NASHiCS), canvassed his
National Executive Committee (NEC) for
this report, asking what would be needed
to improve the situation for providers.
They want to see “sharing between all

Opinion was divided among our
interviewees as to whether this combined
role should continue. For some, the
threat of sanction creates too much
potential to sour relations with providers
and has a negative impact on how
providers, regulators and other
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stakeholders collaborate for the benefit
of service users.
Williams agrees that work is needed to
ensure the CQC’s focus of attention is
on delivery of effective, safe, responsive
and well-managed care. “Sometimes
that is missed because inspectors are
looking at some small particular detail
and failing to triangulate the importance
of that on the person’s experience of the
service,” he adds.
While the CQC earned praise from
interviewees for establishing standards
for the sector, Williams says the
unintended consequence has been the
potential to stifle innovation.
Carrie Pilgrim, however, does not think
inspectors stifle innovation. She is the
Clinical Assurance Manager at Octopus
Real Estate, a specialist investor which
works with providers, developers and
planners to create and fund purposebuilt care homes and retirement villages,
and she believes that the pandemic has
proven the resilience, forward-thinking
and professionalism of the social care
sector. “Social care is often referred to as
the poor relation of NHS, yet the
pandemic has highlighted how responsive
the sector has been,” she says.
“From my perspective, we have 20
operators in our homes and they were not
sitting around waiting to be told what to
do. We witnessed excellent leadership,
timely decision-making and continual
responsiveness to many policy changes
directed from government. All of the
operators that Octopus partners with have
been committed to adhering to changing
regulation and most importantly keeping
residents and staff safe.”
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Interviewees want the CQC to have a
stronger role in regulating health and
social care commissioners. “Outcomes
in care homes and social care are
intrinsically linked to commissioning
behaviour. It’s unfair to judge the service
provider in terms of results when the
commissioning behaviour has been
wrong,” says Williams.

Better governance

The CQC’s move to look at governance
going up to board level was welcomed.
As part of its due diligence process as a
landlord, Pilgrim says Octopus Real Estate
“looks for strong clinical representation on
boards to ensure that there is a balanced
approach in decision-making”.
“This has been favourable during the
pandemic, as senior clinicians and care
experts have been able to be responsive
to multiple changes in regulation in a
very short space of time. These changes
are also mapped, documented and have
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“Social care is often referred to as the poor relation
of the NHS, yet the pandemic has highlighted how
responsive the sector has been.”
Carrie Pilgrim, Clinical Assurance Manager at Octopus Real Estate

remained up to date and compliant
throughout,” she says.
Sally Ireland is a barrister and Head
of Regulation and Compliance at the
Associated Retirement Community
Operators (ARCO) which represents
around 100 organisations in the UK.
The sector provides ‘housing with care’,
allowing residents to own or rent and
maintain privacy and independence
with the reassurance of 24-hour on-site
staff and communal facilities.
“Operators in our sector have a long-term
relationship with residents – possibly
20 to 30 years, with the average stay

much longer than in a care home,”
Ireland says. “That means we require a
variety of skills and expertise from board
level down, as housing with care is about
hospitality, wellbeing and wellness as
well as domiciliary or personal care.”
Large numbers of long-term investors
are entering this market, including major
insurance providers and pension funds;
Ireland says this is a positive, because
they bring strong governance. “They
make sure that everything is absolutely
right in terms of due diligence. As
long-term investors, they are quite risk
averse, and that shows this is a good
sector to be investing in,” Ireland says.

SOCIAL CARE

7

CHAPTER 2.

INVESTMENT AND FINANCE
Social care offers opportunities for investors, although innovation and legislative
change is needed to ensure the sector thrives.

Mark Adams is the Chief Executive of
Community Integrated Care, a national
social care charity which provides care
and support to thousands of people
across England and Scotland. He says
the Covid-19 crisis has hastened “an
existential crisis in social care”. The
sector, he says, has had to absorb the
massive cost of physical reconstruction
of care homes to make them safer, such
as installing disinfectant booths for
visitors, continued use of PPE and
increased levels of staffing to enable
social distancing.
Additionally, he says, some local authorities
have kept some of the £3.8bn Covid-19
grant intended to pay for safety and PPE,
to stay afloat themselves. Then, he says,
there is the threat of a wave of Covid-19
litigation. Everything from breaches of
human rights, employees suffering PTSD

after working in a Covid-19 environment,
or claims from families relating to the
loss of loved ones.
“The Sword of Damocles is hanging over
the sector,” says Adams.

Investment opportunities

Julie Rayner feels that all this pressure
might mean some smaller care operators
struggle to survive in the market and
acquisition opportunities for organisations
looking to grow their portfolio will be ripe.
Carrie Pilgrim is generally optimistic. She
feels there will be an effect on short-term
margins as a result of the increase in
operational costs and reduced
occupancy, but says it is too early to
understand the impact of Covid-19 into
the medium term, and whether rising
costs will be passed on as fee increases.

She also feels lockdown has exacerbated
many older people’s fear of loneliness
and isolation “so they may feel that this is
the time to consider a lifestyle change
and be part of a community such as a
residential home or retirement village”.
Williams says the gaps in the level and
type of services required to meet the
demands of an ageing population could
bring “huge investment opportunities”
– both in the traditional care home
sector as well as emerging sectors such
as retirement care villages. Retirement
villages are a model which currently
represents just 0.6% of older person
housing and care provision in the UK,
compared to 6% in Australia.
To allow that investment to flood
through, Williams says there needs to be
changes to planning and leaseholder
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regulations. He feels, for instance, that
the government’s Leaseholder
Enfranchisement report1, published in
July, will have a negative impact on the
retirement village sector because,
he says, it has wrapped up retirement
sector leasehold with the general
leasehold sector, despite them being
very different models.
This could cause problems in terms of
investors coming into the sector, but
he is hopeful that the government will
recognise and correct the situation.

Housing with care

Sally Ireland says ARCO would like to
see more people able to choose the
‘housing with care’ option. ARCO wants
to see more commitment to thinking
about longer-term public health and
social issues in commissioning, so that
more housing with care can be built.
ARCO says the future of the sector over
the next few years is linked to how much
the government wants to take forward
the wider leasehold reform agenda, as
specific provision is needed for housing
with care. “We must not be swallowed up
in the broader leasehold reform agenda
as the relationship is really different
from that of a typical leaseholder and
freeholder,” Ireland says.
The County Councils Network wants
reforms to incentivise and accelerate the

@healthlawuk

development of housing with care. In a
report2, published in June and co-authored
with ARCO, it calls for the introduction of
a new planning classification called ‘C2R’,
to incentivise development of retirement
communities.
This would better enable local councils to
include retirement communities in their
local plans, whilst reducing complexity
and confusion when planning for these
types of specialist developments. A new
classification will also help ensure that
some developers do not provide
substandard retirement communities.

Pilgrim and Williams, has perhaps
softened public opinion on paying more
for services. Interviewees talked
favourably of the creation of a National
Care Service (NCS) as one route for
change. Whatever reform looks like, it is
clear that it will need an equitable,
sustainable funding stream, perhaps
from a variety of sources.
They suggested a number of funding
options: tax on the over-40s, a hypothecated
tax or additional National Insurance, or
raising money from reducing the amount
the state contributes to pensions.

To encourage closer working between
district councils, responsible for planning,
and county councils, responsible for
health, in two-tier areas, the report
suggests setting up a health and housing
funding pot to support the development
of affordable retirement communities,
as well as establishing a framework for
more collaboration.

Irene Sobowale cautions that any reforms
must ensure that financial considerations
don’t overshadow quality of services,
“leading to a rush to the bottom.” All
interviewees support Sobowale’s view
that the social care sector must play a
key role in determining the structure,
role and powers of any NCS created.

Social care reform

Sobowale adds that any funding system
needs to recognise the social value of
the sector and consider the benefits and
outcomes, as well as the cost. “The
social return on our investment should
be part of how we are assessed, and
there are tools available to help us do
that,” she says.

The government has made much of the
heroism of health and social care
workers during the pandemic, and has
promised bold steps to solve the social
care “problem” which successive
governments have dodged.
The pandemic has highlighted how
essential social care is working alongside
the NHS and, according to Rayner,

Social return on investment

She adds, that a hypothecated tax is a
good idea, but says: “The devil will be in
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“The social return on our investment should be part of
how we are assessed, and there are tools available to
help us do that.”
Irene Sobowale, Chief Executive of The Disabilities Trust

the detail in terms of implementation
and how the funds are allocated –
centralised or localised – and it will need
a plan that mirrors and complements
the work of the NHS.”
Mark Adams says that whatever form an
NCS takes, it would need a politically
accountable central body “which might
not necessarily own local delivery but
should own the points system that
evaluates who gets care and who doesn’t”.
He adds that “a straight mathematical
equation” would determine the price for
people who are eligible for care. “To
provide proper care you would need to
harness local government contributions
topped up by central government to
ensure there is a joined up and appropriate
system,” he says.

This central organisation could take on
the current CQC inspection role with
the CQC itself analysing performance
data and policing it. “Technology could
be used to indicate performance and
figures used could allow the CQC (or a
replacement body) to take a risk-based,
rather than calendar, approach to
inspection,” Adams says.
Given the government has an 80-seat
majority, Williams says radical reform
could be possible. “It could be Boris
Johnson’s legacy to be the first Prime
Minister in 25 years to actually tackle
social care provision,” Williams says.
“Let’s hope he grasps it.”

In that way, he feels ministers would
have a degree of accountability. “They
would not be able to say ‘it’s nothing to
do with me, it’s the local authority’,
because they would have to own the
strategic aspects.”
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CHAPTER 3.

NEW OPPORTUNITIES, NEW BEGINNING
Better public understanding is needed, not least to ensure awareness of the
career opportunities social care can offer.

While details of a National Care Service
remain hazy and may never come to
fruition, Williams and others say there
remains a need for a government-led
national campaign to revive the social
care brand and reinvigorate the
workforce, building on what the public
has valued during the pandemic.
Restoring faith in the system will be a
challenge and, as Rayner and others said,
it is not helped by the Prime Minister’s
comments about some homes not
following coronavirus safety procedures.
Contributors were critical of the media,
who they feel sensationalised the impact
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of the pandemic within care home
settings – scaring residents, families and
the general public.
As Julie Rayner says: “We need to let
people know the multitude of positive
things that happen in care homes. There
are gold nuggets of care happening all
the time and we must remember that they
are people’s homes where staff get to
know residents and treat them like family.”

Greater public understanding

Carrie Pilgrim stresses the need for
greater public understanding of how
much care actually costs, and how it is

funded. “People realise that taxes may
need to increase in the future to sustain
NHS services. However, for social care
there is not enough understanding of
the inputs and expertise required to
care for people in their chosen homes,
or that community care facilities are vital
to sustain quality of life and to reduce
hospital admissions.”
Interviewees say the sector provides
massive scope for career development
and this needs to be promoted in
schools and colleges. “We as a sector
need to be more pro-active in sharing
the vast range of careers that are

SOCIAL CARE
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“We as a sector need to be more pro-active in sharing
the vast range of careers that are available, less
apologetic and prouder of what we do.”
David Williams, Chief Executive of the St Monica Trust

available, less apologetic and prouder
of what we do,” David Williams says.
Chris Jackson’s NEC says the sector
must “fly the flag”. “We must get out to
potential staff via all means at our
disposal,” the committee says. “Invite
colleagues from other parts of the
health and care provision at a local level
to do work experience and job swaps,
while sharing knowledge and skill to
lower some of the operating barriers.”

Equalise pay rates

But they report patchy involvement
around the country and no involvement
at professional or representative body
level from the sector itself.
As Mark Adams says: “We are a charity
that introduces innovation and new
models of care at our cost. We want to
be part of the system. The third sector
has massive expertise and skills; it could
be a massive opportunity for integration
under ICS, but interconnectivity and
system planning is rudimentary.”

Mark Adams calls for a five-year plan to
equalise social care pay rates with the
NHS as a way of restoring pride in the
system. Carrie Pilgrim agrees that better
remuneration will reduce reliance on
bank staff, and in the long term cut
costs. Julie Rayner, meanwhile, says
there needs to be more emphasis on
training and career pathways. “The
nurse apprentice scheme offers a clear
pathway from carer to nurse.”
All agreed that social care providers
need a more formal relationship with
local hospitals, community and primary
care, and local authorities under the
Integrated Care System (ICS) umbrella.
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IN SUMMARY
This report shares ideas for the reform of the social care sector, as well as ways
to achieve them. For the sector to be equal to the challenges it faces, it needs
new forms of funding, improved governance, better branding and a rethink of
long-held assumptions.
• Develop more formal integration.
The care sector suffers as a result of
fragmentation, both in terms of the
variety of providers and the varying
contractual demands of local
authorities. Providers are seeking a
more formal relationship with NHS
and social care under the Integrated
Care System (ICS) umbrella.
• Reform is necessary. The need for
reform is now more pressing than
ever. Whatever shape that reform
takes will require increased funding
and increased confidence in
the sector.
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• There are a range of funding options.
Social care funding could come from
a hypothecated tax, taxing over-40s,
increased National Insurance
contributions, reducing government
personal pension contributions or an
insurance scheme paying up to a cap.
• A national service could work.
Establishing a new National Care
Service (NCS), a politically accountable
central body, that determines who
gets care, what the general public
has to pay and whether top-up
payments need to come from central
government, would be one way to
channel the reform that is needed.

• The role of the CQC needs a rethink.
The role and remit of CQC should
be considered as part of any
ongoing reform measures to ensure
its regulatory focus is correct.
The current joint inspection and
enforcement scope of CQC is a
challenge and there remain parts
of the sector which may be underscrutinised, whilst others feel
very heavily monitored.
• A PR drive is much-needed. A
government and industry-led national
campaign is required to establish a
more positive ‘brand’ for the social
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care sector, building on examples
of great care and what has been
valued during the pandemic. Schools,
college pupils and the public need to
be aware that care is a genuine and
rewarding career.
• Investment opportunities abound.
New opportunities are available in
the UK housing-with-care market
which is already growing in Australasia
and North America. This is proving
attractive to major insurance and
pension funds in the UK, and may
offer a viable, flexible approach to
providing long-term social care to
older people.

ENDNOTES
1 https://www.lawcom.gov.uk/project/leasehold-enfranchisement/
2 https://www.arcouk.org/press-release/councils-andproviders-call-for-more-alternatives-to-care-homes.
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